Strict Liability in the Criminal Taw

In almost any hornbook on criminzl law, you will find a

e

statement to the i%bﬂi;hat, with very few exéeptions, a "vicious
mind" or & "guilty intent" is e prerequisite to 2 finding of cri-.
minality and the imposition o% punitive sznctions. But there iis
ridespread opinion emong legal commentators today that the trend
of recent developments in the criminal law is towerds dispensing
with the requirement of fault, and these writers point to the mul-
tiplication of so-called "strict lizbility" statutes as illustra-
tive of this trend. These statutes are universally criticized for
failing to conform to any of the zims of the crimiral law. Whether
the besis of ceriminal law is regsrded as retributive, deterrent,
reliabilitsztive, or mome combinztion of these, the imposifion of
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criminal 1iability in the absence of frult, these writers argue

b, )

serves none of these ends. These objections raise two questions:



First of all, do those statutes which are commonly referred to

as striet liability statutes in fact impose liability without fault?
That is, is the term strict liability = misnomer? Secondly, to

the extent that such laws do impose punitive sanctions on indi-
viduals who are "without fault", is there a legitimate place for

them within the framework of the criminal law?

Before considering these questions, I want to set out some
common_Jy cited examples of striét liability statutes. The usual
exemp?e; frll.into two categories which are distinguished by the
cliarecter of the sanction imposed by the stztute.

The first category includes those statutes which provide
for imprisonment of the offender. Examples here include: con—-

viction for sftatubory rape when a reasonsble belief that the vie—

tim was over a is not allowed as a defense (Regina v. Prince):
- = ?

conviction under some versions of the felony-murder rule; convic-
tion under a statute imposing liability on a bank director for

borrowing an excessive amount from his own bank when a rTessonable
belief that the money c2me from another bank is not z2llowed as a

defense (State v. Lindberg); conviction for sale of narcotics im

the absence of knowledge that the substance sold was & "narcotic!

under the statute (U.S.v. Balint).

The second category is disbinguished by the fact thot the
senetions provided are limited to the imposition of a fine. Ex—
emples of these include mony traffic offenses, some misbrznding

offenses, and reny offenses involving violations of safely regule—




tions, hezlth ordinances, and the like.

The first question is, what is meant by "strict lisbility"?
Strict 1liability cen be defined as liability in the absencé of moral
‘rult, but this merely raises the question, what iz meznt by "moral
fault"?
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Wasserstrom™ believes that a finding of "fault" is necessary
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to conviction under the usual strict liability statiutes. Fe takes

the case of State v. lLindberg in which a bank officer was convicted

for borrowing excessive amounts from his own bank in violztion of
2 Washington statute; the defendent was not allowed to rzise the
defense that he reasonably believed that the money came from other
banks. In support of his srgument thet most strict liability sta-
tutes do reguire "fault", Vasserstrom asks us to imagine a statute
providing thet, if a bank director borrows excessively from his ¢

ovrr bank, then the director of any other bank shall be imprisoned.

Wesserstrom goes to szy:

If the notion of fault requires that there
be some sort of crusal relationshup between
the accused and the act in question, it is ar—
guable that the lindberg case takes account of
such a relationchiip. The defendant in the Lind-
berg case by virtue of his position qua officer
of tlie bank had considerable control over the af-
fairs of {that bank, And he had even grezter con—
trol over his owm borrowing activities. If the
element of contrcl iz sufficient %o permit some -
kind of causal inference as to events occuring
within that control, then a finding of fault
in this sense does not seem arbitrary in the

1. Wesserstrom, "3triect Liability in the Criminal Law", 12 3tan. L.
Rev. T31. :
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‘same menner in which a finding of fault in
the hypotheticzl clearly would be.

Is this o legitimate use of the word "fault"? The word is
used in many contexts. When the burglar alarm goes off for no
reason in the middle of the day, the shopovmer nmight explain that
this is a2 result of & fzult in the alarm system - referring to &
poor timing mechanism or some other defect. But when he says
this, he is not just making 2 statement about the chzracteristics

of the alarm system, he is also m=kines 2 commarotive statement.
’ L) oy

L
ke

His stetement would be mesningless to you mnless you #nd he shared

some notion about the standecrd functioning of wost alarm systems,

et

But this is also true of "foult" when it is used in the
context of human conduct, TFor ex:mple, Victim 1ays to Driver, "The
accident was your fault; if you had hed your brakes checKked every
few thousand miles, you would.have learned that they weren't

in 2 safe condition; and you were at fzult in failing to have

them checked." In meking this statement, Vietim is not merely say-—
ing that Driver didn't have his brakes checked, he is saying further
thet not having one's brakes checked fails to conform %o 2 sten—
d2rd of conduct that Driver could kave aznd ought to have observed.
In this sense the use of the word "ault is like the use of tﬁe word
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"negligent"”; both are intrinsiczlly comparative terms.

2. Tbid, pe. T43.

3. See Hart, "Negligence, llens Rez znd Criminal Responsibility®, in
Oxford Bss ys in Jurisprudence (Editor: A.G.Guest).
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Wasserstron's notion of frult implies that we esn say that

someone is at fault iT he fails to conform to a standard of perfec-

tion -~ that is, when he is the czause of ény harm which he had the
ability to prevent. Thus he says the purpose of strict liability-
statutes is often %o pick out certain exceptionally risky acti-
vities and hold people to an absolute duty to prevent hermful con-
secuences that might result from engaging in these activities.

But vhen we say that someone is at feult in conducting him-
self in = particulsr ﬁay, we are rarely, if ever, saying that he
fails to conduct him=elf in z way whickh conforms to such an abso—
lute stenderd. A man who did conform to suchk an ideal would be
cne of Urmson's "gaints" or ”heroes“.4 Urmson points out that
there are meny situations in which we do not feel thHat we have
the right to criticize the conduct of others; in these situstions
we praise the actor for His exceptional conduct, but if he hed .
failed to conduct himself as he did, we would not have szid that He
wes a2t fault. A saint or hero is one who either (1) does his duty
in circumstsnces where most other people would not because of
fear or self-interest, or (é) goes beyond his duties by performing
some zc¢t which no onecconsidered incumbent on him to perform. Anm
exsrmple of the former is the czse of the doctor who remains in a
plegue-ridden towvn; an excmple of the latter_is the doctor from
some other part of the world who volunteers to come into the towm

to provide his services. In neither of these czses would we nor—

4.Urmson, "Szints rnd Heroes", in Tss=ys in Mor-s1l Philosophy (Zdi-
tor: Melden).




mally consider the doctor's conduct blameworthy.

Thus when we use the word "fault" in the context of morality,
we aren't referring to an idesl standzrd but to a standard which
is something less than one of perfection. We criticize conduct only
when it fails to meet a standard which focuses upon what we ex—
pect ﬁf ordinary men to do in a given set of circumstances. Thus
Haert defines "strict 1liability" statutes as those imposing "punish-
ment for harm which no exercise of reasonable care on the pzrt of
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the E’actoﬂ could have avoided."

If fthis definition of strict liability is accepted, which
of the ex=zmples offered earlier de in fact fall under this defi-
nition? Mirst of all, tzke the category of offenses for which the
senction is merely 2 relatively small fine. In many of these cases
there will be no failure to cdonform to reozsonable stendards of -
care, but this won't be allowed as & defense. But since these
stetutes do not really impose criminal liability in the scnse that
the distinctive element of such liability = punishment with noral
condemnation — is absent, they are not instances of the imposition
of crimin a2l sanctions in the absence of fault, end so should not
be subject to evaluation on the basis of a principle which was

designed to further the ends of the criminal law.

There are difficult czses here, however, as is showm by the

5. Hart, op.cit., ps 29. for another concept of strict lizbility,

see Wootton, Crime =nd the Criminal Iaw. Iady Wootton regards strict
lizbility as 1iability imposzed in the absence of mens rea, but she
uses '"mens rea" in such & way as to exclude negligence. She argues

in favor of strict Jiability, but her argument and exsmples are based
on the need to bring negiigence in to the criminsl law.

o
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example of the shopkeeper convicted of price discriminetion. The
statute mey merely impose a small fihe, but the community may,
uporr hearing of the conviction, increcse the penalty by refusing
to patxonize the store: Offenses which do result in such community
condemnation are more properly trested within the second category
of strict lisbilify offenses.

What of those statutes which do provide for imprisonment =zs
a sznction? Are these true strict lizbility stitutes? There are

two ways in which the zclor's mentzl state may be deficient her

o

Pirst of 211, he mey not be aware thet z standard of conduct Bhas
been embodied in 2 legal norm — what is commonly called a mistzke
of lawe Or he mey be muxwzrsx mistzken zbout the factusl circum—
stances in which he is zecting.

In most contexts of alleged criminzl conduct a mistake of law
does not excuse. But in many‘gf these situztions we may be willing
to say that a person is et fault for f=iling to inform himself of”
the law, If 2 defendant claims that he was unawsre thzt killing
h_ is father out of greed was a crime, we could sey thzat, given the
community's conviction that such conduct is morally inexcuszble,
211 members of the community are put on notice that this conviction
ig likely to be embodied in the law. We may not feel that it is
perticularly unfair to impose on people the duty to find out whether
acts which are commonly regzrded as immorzl are 2lso illegal.

But when the act is not commonly refarded zs immoral within
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the community, ignorance of the law should be a defense if one

accepts the notion of feult as comprehending only standards of




rezsonableness. As an example, take the case of Iambert v, Calif-

ornia where the defendint was convicted for failing to register

with the sheriff's office pursuant to an ordinance requiring ex-—

convicts to so register within five days of arrivel in the city.

If we =pply the standard of reasonable ¢zre in this situﬁtion,

¥Mrs, Lombert's defense that she wes unaware of the law ought to

be 2 defense. No one would regard residing in los Angeles as an

intrinsiczlly immoral act — that is , one that is so diszpproved

by the community thet a resident should have rezson to believe that

conditions of residence have been regulated by this kind of criminal

statute., But the ordinsnce in effect imposes a duty on new entrants

to make a complete survey of the statubes within five days of entrance.

Yet it is inconceivable that the community would regard froilube to

do this zs & manifestation of moral fault. Thus conviction of Mrs.
.

ILzmbert, assuming the truth of her pzofwyysid defense, would be an

instance of true strict liability.

The conviction wes reversed but on muddled grounds which

seem to have something to do with the fact that lrs. lambert's offense

wz2s an omission. But, as Packer points out,6 the reasons for al-

lowing mistzke of law as a defende in these cases apply equally to

cases where the statute commands restraint. The example is the new—

comer in 2 town who is unawsre of a law making it illegzsl to place

gerbage cens on the sidewalk between 9 A.M. and qP.. Since there

is nothing intrinsically immor=1 about such conduct, shouldn't ig-

norsnce of the law be 2 defense here as well?

6. Packer,"ens Rea end the Supreme Court™, 62 S.Ct. Rev. 107 (1962)




This would be regarded by Lady Vootton as an attempt to

revive the distinction between actions which are mals in se snd

those which are mzla prohibitaj; she considers any such attenmpt

futile:

(T)he bzdness even of those actions which would
most generally be regarded zs mala in se is in-
herent, not in the physic+1 acts themselves, but
in the circumsfances in which they are performed...
The physical act of stealing merely involves moving
a piece of matter from one place to ancther: what
gives it its immoral character is the framework
of proverty rights in which it zccurs. Only the
vicletion of these rights transforms an inherently
harmless movement into the iniquitous zct of
stealing.

L ]

Cne is indeed tempted to suspect that asctions
classified as mels in se are really only mals
anticua - actions, that is to szy, which have T
been recognized as criminal for = very long time,

It seems to me thet Iady Wootton may have turned things

cround — %¥ rather it is probsble that actions which zre mals

ik}

entious are elweys mala in se , but that actions vhich sre mala

in se are not necesszrily mala snticuz. Whet we how regard as

theft may bhave been considered wrong long before property rights
were legally defined. But this is not to sazy thet the bsdness is
inhersnt in the ph{dgicvl sct; of ecurse the badness derives only
he circumstances of the act. But the circumstances which
lead one to say that en action is wrong are not, as lLady ootton
seems to think, limited %o th_ose in whick moral nozms hzve been

embodied in legal norms.

Most "syrict liability" statutes do not allow ignorance of

T. Wootton, Crime =znd the Criminal law, pp.42-43.




the law zs & defense. In csses where zn zct (or en omission) is

not regarded as immorzl ipn the community failure to allow the de—
fense does result in the tmposition of true strict liability -
that is, 1idbility in situztions where the community would not re-
gzrd the delfendant as morally at foult since a duty to inform one-
gelf of the existence of such lews would be an unreszsonzble one
by the community's own Bfnnéards.

The zecond group of defenses which zre often not allowed
under strict liability statutes are those involving mist:zkes of fact.

To take Regine v. Prince =s an excmple, is there any sense in
o L]

which we ern say that the defendant wes morally &t fault, zssuming
the: truth of his cl:imed defense thaet his belief that the gtﬂ%mﬁ
over z2ge w-S rersonable. Community standsrds in this situation
may reguire that he do more.than Just surmise her zge from her
appezrance or take her word for it, but assume he had other rer~sons
to believe the girl was over age — he hed seen her driving 2 CcaTy, .
ete. TIn this case How can we say that Prince was at fault? He
had control over the conseouences in one sense - that iz, he could
have refrzined from indulging in any sexual activities at 211, or
2t least he could have limited himself to the middle-zged club.
But it would be extremely peculiar to &ay that the defendant wes
at fzult becouse he failed %o do this. For if he was: at fault,
then so is the man who reasonable believes thet a girl is over age
when t%}p girl turns out to be in fact over age. These two mern are
in éxectly the same morzl position; yet no one would say that the

second man was at fault.
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The argument is frequently made that Prince wss at fault
beczuse he did have mens rea on the assumption that all sexual
intercourse outside marrisge is 1llegal. The defendant then in-
tended to commit an illegal act. TFollowing this argument, the
statutory rape c-ses would be distinguished from the bigamy ceses
or the cases involving sules of liguor %o minors, since in the
latter ceses there is no intent to commit an illegal act. 3But
this 2rcument is fallacious. If it were accepted, then the man
who shoots at the deer before the opening of hunting seasdn, but
who kills 2 man when the bullet ricochets off a rock, is guilty
of homicide although he may have had no reason to believe that
there was anyone within miles of the crea.

In séme situstions thé standard of what constitubes reason-
able care may be stricter then in others since "re:sonzbleness"
takes content from the kind ard likelihood of risks involved in
an activity. We expeet an airplanre menufacturer to exercise
mu ph more ecsre than we expeet of other manufecturers, bub in all
c-ses the standard of reasonableness should be based on the cdmmu~
nity's notions =zbout when it is proper to direct moral criticism
a2t the zctor.

The test here for true strict 1iability is essenti=lly =2
test which imp&%s into the criminal law a2 notion of negligence
which is for the most parft confined to the civil law. This is

the minimum standard for szying that someone is morally at feult.

The question then becomes, why are we concerned with retain-
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ing moral fzult as a prerequisite to & finding of criminality?
In;terms of the various aims of the criminal law, what would be
the result of abandoning the requirement of fault?

Many v_iﬁerthave pointed out that strict lizbililty doesn't
gserve & ugeful purnose to the extent that the criminal law is
retributive. If the point of punishment is to exvress the-moral
outrsge of the community, then there is nc point in punishing
those who are not morally at fzull by community standards. In
fact, striet liabllity weakens the effect of punishment, znd there-
fore of thevcriminal law, when it punishes those who are morally
innocent.

It seems that there is also no place for strict
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if crimin=l lew is to serve z rehzbilitative or speci

fuguption, for both of these sre directed at preventing recidivism,

But vhzt would we be trying to prevent a repétiion of in situstions

-
involving defendsnts who admitﬁedly exercised reasonable czre? To
hold the individual for treatment or preventive purposes would in

effect be in order to treat him for having scted reasonzbly or to

prevent him from committing acts which any re sonable men, by hy—

‘pothesis, might commit,

The difficult problems arise when one considers the general
deterrence funetion of the criminal law, for it is argusble that
strict liagbility staotubtes have a greater deterrent effect than

ordinary eriminal statutes in 2% least lwo respscis. For example,

8. Hz211, Generzl Principles of Criminal law, Chapter 10; Packer,
op. cib.3 Hart, "The Aims of Criminal Law", 23 Iaw and Cont. Prob,.

401 (1958); Edwards, Mens Rea in Statutory Offenses (1955).
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teke strict liability for sales of liguor to persons under 21,
First of 211, this may deter bartenders from selling to anyone
under 303 secondly, it may discourage people from engaging in
the activity which opens the door to exposure to liability un-
der such statutes. ’

Assuming that there is such a deterrent effect, is strict
1liability then justifisble with respect to at least some of the

9argues that this should

mere dangerous activities? Wessersbronm
be decided on a utilitarian basis by asking whether the effect

in zdded deterrence of undesirable conseruences is outweighed by
the effect of deterring desirable activity. Certain consecsuences
may be so bad that the need to prevent them may override the
undesirable effect of punishing those wio might in some sense be

I
u“.

"innocen
Use of 2 utiliterian test in deciding whether strict lia-
bility should .be imposed wouldh‘t lezd to 2z vast increase in the
number of strict liability statutes; rather it would probably
eliminate many of the statutes whhjch are presently in effect.
First of all, the utilitarian would have to take into account the
fact that most pesople regard it is unfair to punish individuzls who
are morally blameless. Secondly, strict liability would have to be
confined to a very few sreas, for if it becszme the rule rather
than the exception to hold people responsible for harm which they

could have prevented only by trking extraordinary measures, the

resulting insecurity would lesd to an intolerable situstion.

9. Wasserstrom, op. cit.,
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teke strict liability for sales of licuor to persons under 21,
First of 2ll, this may deter bartenders from selling to anyone
under 303 secondly, it may discourage people from engaging in
the activity which opens the door to exposure to liability un-
der such statutes. i

Assuming thet there is such a deterrent effect, is strict
1liability then justifisble with respect to at least some of the
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more dangerous activities? Wasserstrom’zrgues that this should
be Geéided on & uwbtilitarian basis by asking vwhether the effect
in sdded deterrence of undesirable consequences is outweighed by
the effect of deterring desirable activity. Certain congenuences
may be so bad that the need to prevent them nay override the
undesirable effect of punishing those who might in some sense be
"innocent". |

Use of 2 utilitezrian test in deciding whether strict lis-
bility should.be imposed wouldn't lezd %o a vast increase in the
number of strict 1iability statutes; rather it would probably
eliminate many of the statutes v&kjﬂh are presently in effect,
First of all, the utilitar;an would have to take into zccount the
fact that most psople regard it is unfair to punish individuals who
are morally blameless. Secondly, strict liability would have to be
confined to a very few sreas, for if it beczme the rule rather
than the exception to hold people responsible for herm which they

could have prevented only by 4-king extraordinary measures, the

resulting insecurity would lezd to zn intolerable situation.

9. Wasserstrom, op. cit,
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So 1t seems fair to assume that using a utilitarian test,
strict 1iability would be confined to a w=my few activities which
create a substantial possibility of very serious harm.

Many people would reject Wasserstrom's utilitarisn test on
the ground that it is "unfair" to punish someone who iz blameless
merely for the purpose of deterring others. Unfairness has always
been the primary objection to striet liability statutes, but no
one hes tried to erticulate why it seems unfair. Perhaps it is
beczuse it violates the Kentian principle that no individual has
the richt to use anofther individusl merely as a means to something
else; people are to be treated as ends, never zs means. Or per—
haps it violates Ross' principle that there is a prima facie duty
to distribute happiness according to virtue. If either of these
principles were universally accepted, then qﬁestions about strict:
liabidity wouldn't ever arise., Although many people do accept one
or both of these principles, neither is claimed to be demonstrable
(in the sense of derivable from sone other nrinciple which is
universs 11y accephed); they are probsbly regarded by those wlho Hold
them as "primitives". But if this is the cose, then we seem to

Bave reached sn imprsse to any further discussion 2bout %the de-—

sirability of strict lizbility statutes.
J
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